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FORTIFY SOFTWARE, INC.  

EDUCATIONAL SOFTWARE LICENSE AGREEMENT 
 

 
FORTIFY SOFTWARE, INC.  (“FORTIFY”) LICENSEE (UNIVERSITY NAME):   

ADDRESS:  
2215 BRIDGEPOINTE PARKWAY 
SUITE  400 
SAN MATEO, CA 
94404 

 

ADDRESS: 

 

CONTACT: 
NAME: BRIAN CHESS 
TITLE: CHIEF SCIENTIST 
TELEPHONE:  (650) 358-5604 
FAX:  (650) 358-5653 
EMAIL: BRIAN@FORTIFY.COM 

CONTACT:  
NAME:  
TITLE:  
TELEPHONE:  
FAX:  
EMAIL:  

 
This Educational Software License Agreement (the “Agreement”) is entered into as of the Effective Date (as set forth below) 
between Fortify and Licensee.  This Agreement includes and incorporates this first page of the Agreement (the “Cover Sheet”), 
the accompanying Terms and Conditions (as set forth below), and any other exhibits or attachments hereto.  Any additional or 
conflicting terms in any purchase order or other response by Licensee shall be deemed objected to by Fortify without need of 
further notice of objection, and shall be of no effect or in any way binding upon Fortify. 

 
EFFECTIVE DATE:  

TERM OF AGREEMENT:  1 year, ending 1 year from the Effective Date  

SOFTWARE: Fortify 360 

# AUTHORIZED MACHINES:   

TOTAL FEES DUE:  

 
Agreed to and executed by authorized representatives of the parties. 

 
FORTIFY SOFTWARE, INC. LICENSEE (UNIVERSITY NAME):   

BY: BY: 

NAME:  NAME: 

TITLE:  TITLE: 

 



 

 
FORTIFY EDUCATIONAL SOFTWARE LICENSE AGREEMENT                       
PAGE 2 of 4 
 

FORTIFY EDUCATIONAL SOFTWARE LICENSE AGREEMENT 
TERMS AND CONDITIONS 

 
1. Definitions.  Capitalized terms not defined herein are 
defined on the Cover Sheet or the section in which they are first used. 
 “Authorized Machines” means the computers (of 
Licensee’s students and professors affiliated with Licensee) on which 
the Software is installed. 

“Documentation” means the standard end-user technical 
documentation that Fortify supplies with the Software. 
 “Delivery” means:  (a) electronic delivery, completed when 
Licensee is provided with the ability to access the Software; or (b) 
physical delivery, F.O.B. Fortify’s facilities, completed upon 
shipment of media (such as CD_ROM) containing the Software. 
 “Error” means a reproducible failure of the Software to 
perform in substantial conformity with the Documentation.    
 “Error Correction” means the release of the Software 
subsequent to the initial Delivery in which Fortify has incorporated 
any bug fixes and maintenance corrections excluding any added 
functionality or enhancements.  An Error Correction is indicated in 
the Software by version number changes to the third digit in the 
version number string (i.e., x.y.z, where an increment in the value of 
z identifies an Error Correction).  

“Intellectual Property Rights” means all copyright rights, 
patent rights, trademark rights, trade secret rights, moral rights, rights 
of publicity, authors’ rights, contract and licensing rights, goodwill 
and all other intellectual property rights as may exist now and/or 
hereafter come into existence and all applications therefore and 
registrations, renewals, continuations, continuations in part and 
extensions thereof, regardless of whether such rights arise under the 
law of the United States or any other state, country or jurisdiction. 
 “Licensed Materials” means, collectively, the Software and 
the Documentation. 
 “Software” means the software product as specified on the 
Cover Sheet and provided by Fortify to Licensee pursuant to this 
Agreement (in object code format only), including the 
Documentation, and any Error Corrections, Releases, or other 
modifications to the software product or Documentation that Fortify 
may provide from time to time. 
 
2. Educational Usage.  Licensee and Fortify acknowledge and 
agree that the Licensed Materials licensed hereunder are an 
educational version of such to be used by Licensee’s employees and 
students exclusively for non-commercial purposes.     
 
3. License. 
 3.1 Grant.  Subject to the terms and conditions of this 
Agreement, Fortify grants to Licensee, during the Term of this 
Agreement, a limited, non-exclusive, non-sublicensable, non-
transferable license to install and use the Software on the number of 
Authorized Machines solely for Licensee’s internal, educational 
purposes.  Licensee further acknowledges and agrees that the 
Licensed Materials are solely for the foregoing purposes and may not 
be used for any commercial or production purposes whatsoever.  
Each license is subject to the terms and conditions of this Agreement, 
including the restrictions set forth in Section 3.2.  Each license will 
be contingent upon Licensee’s timely payment of the fees as 
specified on the Cover Sheet.  The license granted herein is granted 
only to the entity specified as “Licensee” and not, by implication or 
otherwise, to any parent, subsidiary or affiliate of such entity.     
 3.2 Restrictions.  The license set forth in Section 3.1 
above does not include any rights to and Licensee shall not: (a) 
install, execute or otherwise use the Licensed Materials except 
pursuant to the grant specified in Section 3.1; (b) separate the 
component programs of the Software for use on different machines; 
(c) reproduce (except as expressly set forth herein), modify, adapt, 

alter, publicly display, publicly perform, translate or create any 
derivative works of all or any portion of the Licensed Materials; 
(d) sublicense, sell, rent, lease, loan, provide, distribute or otherwise 
transfer all or any portion of the Licensed Materials to a third party; 
(e) reverse engineer, reverse assemble, decompile, or otherwise 
attempt to gain access to the source code of all or any portion of the 
Licensed Materials; (f) display or disclose the Licensed Materials to 
any person other than employees and students of Licensee; (g) use 
the Licensed Materials for third-party training, commercial time-
sharing or service bureau use; (h) remove, alter, cover or obfuscate 
any copyright notices or other proprietary rights notices placed or 
embedded on or in the Licensed Materials; or (i) cause or permit any 
third party to do any of the foregoing.  Licensee agrees that only 
Fortify shall have the right to maintain, enhance or otherwise modify 
the Licensed Materials. 
 3.3 Back-up Copies.  Licensee may make a 
reasonable number of copies of the Licensed Materials solely for its 
back-up, disaster recovery or archival purposes; provided that any 
such copy includes all Intellectual Property Right notices that appear 
on the original.  Any copy of the Licensed Materials is the exclusive 
property of Fortify. 
 3.4 Reservation of Rights.  Except as expressly set 
forth in this Section 3, Fortify reserves all rights and grants Licensee 
no licenses of any kind hereunder, whether by implication, estoppel, 
or otherwise. 
 
4. Support Services. 

4.1 Support.  Fortify will provide Licensee support 
services regarding the installation and configuration of the Software 
via telephone and email during regular business hours (6 a.m. to 6 
p.m. PST, excluding holidays) to a support contact designated by 
Licensee (“Support Services”).  Support Services consists of (i) 
answering questions regarding the installation and operation of the 
Software, and (ii) attempting to identify causes and address Errors in 
the Software in accordance within a commercially reasonable time. 

4.2 Error Corrections.  In the event the Software 
contains an Error, Fortify will provide Licensee with Error 
Corrections for the Software.     

4.3 Exclusions.  Fortify will have no obligation to 
correct Errors caused by:  (a) improper installation of the Software; 
(b) changes that Licensee has made to the Software; (c) use of the 
Software in a manner inconsistent with its Documentation; or (d) a 
combination of the Software with hardware or software not approved 
by Fortify.          

4.4 Limitations.  Notwithstanding any provision in 
this Agreement to the contrary, Fortify will only support the most 
current version of the Software and its two (2) immediately prior 
“Releases,” provided that no version will be supported for fewer than 
twelve (12) months.  For purposes of this Agreement “Release” 
means any upgrade, enhancement or new version of the Software that 
Fortify makes commercially available to Licensee.  A Release of the 
Software is indicated by version number changes to the first or 
second digit in the version number string (i.e., x.y.z, where an 
increment in the value of x or y identifies the release of a new 
Release).  Releases do not include new products.  
5. Licensee’s Obligations.   
 5.1 Equipment and Materials.  Licensee shall provide 
all necessary equipment, materials and software for installation of the 
Software, and shall be solely responsible for the functioning,  
operation, and installation thereof. 
 5.2 Disclosure of Licensee’s Participation.  Fortify 
may disclose and announce that Licensee is a participant in Fortify’s 
educational license program for the Software and may list or 
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otherwise identify Licensee as a client reference.  Licensee agrees to 
act as a reference account and to provide testimonials, as reasonably 
requested by Fortify from time to time, for use in Fortify press 
releases and other materials. 
 5.3 Fees and Payment.   
 a)  Fees.  The negotiated fees for the Licensed Materials 
and any support or maintenance provided hereunder are set forth on 
the Cover Sheet.  Unless otherwise agreed upon by the parties, 
Fortify may update its fees at any time.   
 b)  Taxes.  The amounts payable to Fortify under this 
Agreement do not include any taxes, levies, or similar governmental 
charges, however designated, including any related penalties and 
interest.   Licensee will pay (or reimburse Fortify for the payment of) 
all taxes except taxes on Fortify’s net income.  
 c)  Payment Terms.  All payments are due upon Delivery of 
the Licensed Materials.  Payment must be made within thirty (30) 
days after the date of invoice.  All payments must be made in U.S. 
Dollars.   
 d)  Audit Rights.  During the term of this Agreement and 
for twelve (12) months thereafter, Fortify (or any third party auditor 
designated by Fortify and reasonably acceptable to Licensee) may 
audit Licensee’s facilities to ensure Licensee’s installation and use of 
the Software is in compliance with this Agreement.  Any such audit 
will be conducted only upon reasonable, written notice by Fortify, 
during normal business hours or at other time mutually agreed upon 
by Fortify and Licensee. 
 
6. Ownership.  As between the parties, Licensee 
acknowledges and agrees the Software (and any derivatives thereof), 
including its sequence, structure, organization and source code, and 
the Documentation constitute certain valuable Intellectual Property 
Rights of Fortify and its licensors.  The Licensed Materials are 
licensed and not sold to Licensee, and no title or ownership to such or 
the Intellectual Property Rights embodied therein passes as a result of 
this Agreement or any act pursuant to this Agreement.  The Licensed 
Materials are the exclusive property of Fortify and its suppliers and 
all rights, title and interest in and to the Licensed Materials not 
expressly granted to Licensee herein are reserved.   
 
7. Confidentiality.  The parties agree that all information 
disclosed in connection with this Agreement shall be treated as 
confidential, and Licensee acknowledges and agrees that its 
employees, students, contractors, or affiliated professors who have 
access to the Licensed Materials are bound by terms of a 
nondisclosure agreement, and Licensee shall assume liability for such 
third party use hereunder.  For purposes of this Agreement, 
“Confidential Information” means the Licensed Materials hereunder, 
including but not limited to non-public, confidential or proprietary 
information relating to either party, whether or not technical in 
nature, and any information that is designated by either party as 
Confidential Information at the time of its disclosure, either by a 
written or visual confidentiality designation, or orally.  
Notwithstanding the foregoing, “Confidential Information” does not 
include information, technical data or know-how which: (i) is in the 
public domain at the time of disclosure or becomes available 
thereafter to the public without restriction, and in either case not as a 
result of the act or omission of any party; (ii) is rightfully obtained by 
any party from a third party without restriction as to disclosure; (iii) 
is lawfully in the possession of the one party at the time of disclosure 
by the other party and not otherwise subject to restriction on 
disclosure; (iv) is approved for disclosure by prior written 
authorization of the party owning the Confidential Information; or (v) 
is developed independently and separately by the party without use of 
the other party’s Confidential Information.  

8. Warranty.   

8.1 Media and Performance.  For a period of thirty 
(30) days after Delivery (the “Warranty Period”), Fortify warrants 
that the Software and any media on which the Software is contained, 
when used as permitted under this Agreement and in accordance with 
the instructions in the Documentation, will operate substantially as 
described in the Documentation.  Fortify does not warrant that 
Licensee’s use of the Software will be error-free, virus-free or 
uninterrupted.  Fortify will use commercially reasonable efforts to 
correct any reproducible Error in the Software reported to Fortify by 
Licensee during the Warranty Period.  If Fortify determines that it is 
unable to correct the Error, Fortify will refund to Licensee the fees as 
specified on the Cover Sheet, in which case this Agreement and 
Licensee’s right to use the Licensed Materials will be terminated.  
Any Error Correction provided to Licensee will not extend the 
original Warranty Period. 

8.2 Disclaimer.  THE LICENSED MATERIALS 
AND ANY SERVICES ARE PROVIDED “AS IS,” AND EXCEPT 
FOR THE EXPRESS WARRANTIES PROVIDED IN SECTION 
8.1, FORTIFY AND ITS SUPPLIERS MAKE NO WARRANTY, 
EXPRESS, IMPLIED OR STATUTORY,  INCLUDING WITHOUT 
LIMITATION ANY IMPLIED WARRANTY OF TITLE, 
AVAILABILITY, RELIABILITY, USEFULNESS, 
MERCHANTABILITY, FITNESS FOR A PARTICULAR 
PURPOSE, NONINFRINGEMENT, OR THOSE ARISING FROM 
COURSE OF PERFORMANCE, DEALING, USAGE OR TRADE.  
NEITHER FORTIFY NOR ANY OF ITS SUPPLIERS WARRANT 
THAT THE LICENSED MATERIALS OR SERVICES WILL 
MEET LICENSEE’S REQUIREMENTS OR BE 
UNINTERRUPTED, TIMELY, AVAILABLE, SECURE OR 
ERROR-FREE, OR THAT ANY ERRORS WILL BE 
CORRECTED.  TO THE EXTENT THAT FORTIFY CANNOT 
DISCLAIM ANY SUCH WARRANTY AS A MATTER OF 
APPLICABLE LAW, THE SCOPE AND DURATION OF SUCH 
WARRANTY WILL BE THE MINIMUM PERMITTED UNDER 
SUCH LAW.  LICENSEE ACKNOWLEDGES THAT IT HAS 
RELIED ON NO WARRANTIES OTHER THAN THE EXPRESS 
WARRANTIES SET FORTH IN SECTION 8.1.  LICENSEE’S 
SOLE REMEDY FOR BREACH OF SUCH EXPRESS 
WARRANTIES SHALL BE AN ERROR CORRECTION OR 
REFUND AS SET FORTH IN SECTION 8.1. 
 
9. Term and Termination.  This Agreement and the license 
granted hereunder shall be effective as of the Effective Date and shall 
continue in effect during the Term of the Agreement, unless 
terminated as set forth herein.  Either party may terminate this 
Agreement (a) in the event the other party materially breaches any of 
the terms and conditions of this Agreement, and such breach has not 
been cured within ten (10) days after written notice to the other party 
or (b) for convenience with ten (10) days written notice to the other 
party.  The following provisions shall survive any termination or 
expiration of this Agreement:  Sections 1, 5.3, 6, 7, 8.2, 9, 11, and 12.  
Upon termination of this Agreement, all license rights granted in this 
Agreement will immediately cease to exist, and within five (5) days, 
Licensee shall return the Licensed Materials and all copies thereof in 
its custody or control.   
 
10. Indemnification.  Fortify will defend at its own expense any 
action against Licensee brought by a third party to the extent that the 
action is based upon a claim that the Software infringes any U.S. 
patents or copyrights or misappropriates any trade secret rights, and 
Fortify will pay those costs and damages finally awarded against 
Licensee in any such action that are specifically attributable to such 
claim or those costs and damages agreed to in a monetary settlement 
of such action.  The foregoing obligations are contingent upon 
Licensee giving Fortify timely notification of such suit or action, full 
control over such suit and action and, at Fortify’s request and 
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expense, cooperating with Fortify in such suit or action.  Fortify will 
have no obligation under this Section 10 or otherwise with respect to 
any infringement claim based upon:  (i) any use of the Licensed 
Materials not in accordance with this Agreement or for purposes not 
intended by Fortify, (ii) any use of the Licensed Materials in 
combination with other products, equipment, software, or data not 
authorized by Fortify, (iii) any use of any release of the Licensed 
Materials other than the most current release made available to 
Licensee, or (iv) any modification of the Licensed Materials by any 
person other than Fortify or its authorized agents or subcontractors.  
Licensee agrees to indemnify Fortify against all liability, damages 
and costs (including reasonable attorneys’ fees) resulting from or 
related to such a claim. 

THIS SECTION 10 STATES FORTIFY’S ENTIRE LIABILITY, 
AND LICENSEE’S SOLE AND EXCLUSIVE REMEDY FOR 
INFRINGEMENT CLAIMS AND ACTIONS. 

11. Limitation of Liability.  TO THE MAXIMUM EXTENT 
PERMITTED BY APPLICABLE LAW, IN NO EVENT SHALL 
FORTIFY OR ITS SUPPLIERS BE LIABLE FOR THE COST OF 
PROCUREMENT OF SUBSTITUTE GOODS OR TECHNOLOGY, 
LOSS OF PROFITS, OR FOR ANY SPECIAL, 
CONSEQUENTIAL, INCIDENTAL, PUNITIVE OR INDIRECT 
DAMAGES (OR DIRECT DAMAGES IN THE CASE OF 
FORTIFY’S SUPPLIERS) ON ANY THEORY OF LIABILITY, 
WHETHER IN CONTRACT, TORT (INCLUDING WITHOUT 
LIMITATION NEGLIGENCE), STRICT LIABILITY OR 
OTHERWISE.  FORTIFY’S TOTAL LIABILITY ARISING OUT 
OF OR UNDER THIS AGREEMENT OR FOR BREACH OF THIS 
AGREEMENT, WHETHER IN CONTRACT, TORT (INCLUDING 
WITHOUT LIMITATION NEGLIGENCE), STRICT LIABILITY 
OR OTHERWISE, SHALL NOT EXCEED ONE THOUSAND 
DOLLARS ($1,000).  THE LIMITATIONS SET FORTH IN THIS 
SECTION 11 SHALL APPLY EVEN IF FORTIFY AND/OR ITS 
SUPPLIERS ARE ADVISED OF THE POSSIBILITY OF SUCH 
DAMAGE, AND NOTWITHSTANDING THE FAILURE OF 
ESSENTIAL PURPOSE OF ANY LIMITED REMEDY. 
 
12. General. 
 12.1 Assignment.  Licensee may not assign this 
Agreement, or any of its rights or obligations hereunder, by operation 
of law or otherwise, without Fortify’s prior written consent.  Any 
purported assignment by Licensee other than as provided in this 
Section 12.1 shall be null and void. 
 12.2 Governing Law.  This Agreement is governed 
and interpreted in accordance with the laws of the State of California, 
U.S.A. without reference to conflicts of laws principles.  The United 
Nations Convention on Contracts for the International Sale of Goods 
does not apply to this Agreement.  The parties hereby submit to the 
exclusive jurisdiction of the federal courts located in the Northern 
District of California or the state courts located in Santa Clara 
County, California.  This Agreement is written and will be construed 
in the English language. 
 12.3 Severability.  If any of the provisions of this 
Agreement is held by a court of competent jurisdiction to be invalid 
or unenforceable under any applicable statute or rule of law, such 
provision shall, to that extent, be deemed omitted, and the remaining 
portions of this Agreement shall remain in full force and effect. 
 12.4 Waiver.  The waiver of one breach or default or 
any delay in exercising any rights shall not constitute a waiver of any 
subsequent breach or default. 
 12.5 Notices.  All notices permitted or required under 
this Agreement shall be in writing and shall be delivered in person or 
mailed by first class, registered or certified mail, postage prepaid, to 
the address of the party specified in this Agreement or such other 

address as either party may specify in writing.  Such notice shall be 
deemed to have been given upon receipt. 
 12.6 U.S. Government Restricted Rights.  The 
Licensed Materials are commercial products, developed at private 
expense, and provided with restricted rights.  Use, reproduction, 
release, modification or disclosure of the Licensed Materials, or any 
part thereof, including technical data, by the United States 
Government is restricted in accordance with Federal Acquisition 
Regulation (“FAR”) 12.212 for civilian agencies and Defense Federal 
Acquisition Regulation Supplement (“DFARS”) 227.7202 for 
military agencies. 
 12.7 Laws.  Licensee shall at all times strictly comply 
with all laws and regulations applicable with respect to any use of the 
Licensed Materials.  Without limiting the generality of the foregoing, 
Licensee agrees to comply with all export, re-export and import 
restrictions and regulations of the Department of Commerce or other 
agency or authority of the United States or other applicable countries, 
and not to transfer, or authorize the transfer, of the Licensed 
Materials to a prohibited country or otherwise in violation of any 
such restrictions or regulations. 
 12.8 Independent Contractors.  The parties are 
independent contractors, and nothing in this Agreement is intended to 
create any agency, partnership or joint venture relationship between 
them. 
 12.9 Force Majeure.  Except for Licensee’s obligation 
to pay Fortify hereunder, neither party will be responsible for failure 
of performance due to causes beyond its reasonable control.  Such 
causes include without limitation, natural disasters, acts of God, labor 
disputes, actions of any government agency and shortage of 
materials.   

12.10 Entire Agreement.  This Agreement constitutes 
the entire agreement between Fortify and Licensee with respect to the 
subject matter hereof, and merges all prior negotiations and drafts of 
the parties with regard thereto, and supersedes any and all other 
written or oral agreements existing between the parties hereto 
regarding the subject matter of this Agreement or any conflicting 
terms or any standard terms and conditions set forth on a purchase 
order or click-through agreement.  No modification of or amendment 
to this Agreement, nor any waiver of any rights under this 
Agreement, shall be effective unless in writing signed by the party to 
be charged. 

12.11 Counterparts.  This Agreement may be executed 
in counterparts, each of which will be considered an original, but all 
of which together will constitute the same instrument. 
 


